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 1.  TIME:  9:00   CASE#: MSC15-00131 
CASE NAME: CHICAGO TITLE VS. TJAN 
HEARING ON MOTION TO/FOR COMPEL APPEARANCE BY DEFT PAUL TJAN AT, 
FILED BY CHICAGO TITLE INSURANCE 
* TENTATIVE RULING: * 
 
Denied – Defendant’s declaration alleges that he resides outside the State of California.  The 
attorneys shall meet and confer and select a mutually convenient date for the deposition to be 
taken in Austin, Texas where Defendant resides.  Request for sanctions denied. 

  
  
 2.  TIME:  9:00   CASE#: MSC15-00131 
CASE NAME: CHICAGO TITLE VS. TJAN 
HEARING ON MOTION TO/FOR ORDER ESTABLISHING ADMISSIONS, 
COMPELLING, FILED BY CHICAGO TITLE INSURANCE 
* TENTATIVE RULING: * 
 
 The parties are ordered to meet and confer to work out the disputed discovery to which the 
motion relates. 

  
 3.  TIME:  9:00   CASE#: MSC15-00411 
CASE NAME: ANDERSON VS. BANK OF AMERICA 
HEARING ON MOTION TO/FOR ASIDE ENTRY OF DEFAULT AND DEFAULT 
JUDGMENT FILED BY MEI-YING KAO 
* TENTATIVE RULING: * 
 
 Unopposed – granted. 

  
 4.  TIME:  9:00   CASE#: MSC15-00437 
CASE NAME: RODGERS VS. RM CHEVYS, LLC 
HEARING ON MOTION TO/FOR COMPEL COMPLIANCE W/DEMAND TO ENTER 
PROP,INSPECTIO, FILED BY JOHN RODGERS 
* TENTATIVE RULING: * 
 
 Denied.  After thoroughly reviewing the motion, opposition, etc and the Discovery Facilitator’s 
recommended ruling the Court concludes that the recommendation is correct; therefore, it will 
follow the recommendation of the Discovery Facilitator for the reasons stated by him.  Sanctions 
in the amount of $2,610 are awarded to Defendant against Plaintiff. 
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 5.  TIME:  9:00   CASE#: MSC15-00437 
CASE NAME: RODGERS VS. RM CHEVYS, LLC 
HEARING ON OSC RE: WHY A DISCOVERY REFEREE SHOULD NOT BE 
APPOINTED TO RESOLVE DISCOVERY DISPUTES 
* TENTATIVE RULING: * 
 
Plaintiff believes there is unanswered discovery which requires a ruling, and defendant 
believes there is none. A Discovery Referee will be appointed and his/her fees will be 
paid by the plaintiff, subject to reallocation by the Discovery Referee. 

  
 6.  TIME:  9:00   CASE#: MSC15-00825 
CASE NAME: CHRISTIAN V BANK OF AMERICA 
SPECIAL SET HEARING ON: ORDER TO SHOW CAUSE RE PRELIMINARY 
INJUNCTION SET BY MYSHALLEE CHRISTIAN 
* TENTATIVE RULING: * 
 
            Plaintiff Myshallee Christian’s application for preliminary injunction is denied.   
 
 In deciding whether to issue a preliminary injunction, a court must weigh two 
"interrelated" factors: (1) the likelihood that the moving party will ultimately prevail on 
the merits and (2) the relative interim harm to the parties from issuance or nonissuance 
of the injunction.  Butt v. State of California (1992) 4 Cal. 4th 668, 677-678.   The burden is 
on plaintiff (moving party) to show all elements necessary to support issuance of a 
preliminary injunction. O'Connell v. Sup.Ct. (Valenzuela) (2006) 141 CA4th 1452, 1481.   
 “‘Generally, the ruling on an application for a preliminary injunction rests in the sound 
discretion of the trial court.’ [Citation]” Hunt v. Superior Court (1999) 21 Cal.4th 984, 999.  
     

1.  Likelihood of Prevailing on the Merits 
 

 Plaintiff bears the burden of establishing a reasonable probability of success on 
the merits.  Association for Los Angeles Dept Sheriffs v. County of Los Angeles (2008) 
166 Cal.App.4th 1625, 1634.  Here, Plaintiff has not met her burden of demonstrating a 
reasonable probability of success on the merits.  
 
 On October 20, 2015, the court heard Defendants’ demurrer to Plaintiff’s original 
complaint.  The Complaint included 13 causes of action.  The court sustained the 
demurrer to all of the causes of action, except the Seventh Cause of Action for Violation 
of the Homeowners Bill of Rights (“HBOR”).  Plaintiff filed a First Amended Complaint.  
On April 6, 2016, Defendants’ demurrer to the First Amended Complaint was sustained in 
its entirety, with 15 days leave to amend. The Order was filed on April 28, 2016.  Plaintiff 
failed to timely file an amended complaint.   “If the complaint does not state a cause of 
action, however, it is improper to grant an injunction based thereon.  Bank of America 
National Trust & Savings Assn. v. Williams (1948) 89 Cal.App.2d 21, 23.   
 
 

2. Relative Interim Harm  
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 Although Plaintiff has demonstrated plaintiff is likely to suffer greater injury from 
denial of the injunction than defendants are likely to suffer if it is granted (See 
Shoemaker v. County of Los Angeles (1995) 37 Cal.App.4th 618, 633), the application for 
preliminary injunction must be denied. 
 
 “A trial court may not grant a preliminary injunction, regardless of the balance of 
interim harm, unless there is some possibility that the plaintiff would ultimately prevail 
on the merits of the claim.”  SB Liberty, LLC v. Isla Verde Assn., Inc. (2013) 217 
Cal.App.4th 272, 280.  “In a practical sense it is appropriate to deny an injunction where 
there is no showing of reasonable probability of success, even though the foreclosure 
will create irreparable harm, because there is no justification in delaying that harm where, 
although irreparable, it is also inevitable.” Jessen v. Keystone Sav. & Loan Ass'n (1983) 
142 Cal.App.3d 454, 459.   
 
 
Defendants Select Portfolio Servicing, Inc., MERS, et al.’s Request for Judicial Notice 
 Defendants’ unopposed request for judicial notice is granted.  The court takes 
judicial notice of the following: 

1. The Deed of Trust, recorded March 21, 2007 
2. Corporation Assignment of Deed of Trust, recorded on December 14, 2009 
3. Notice of Default, recorded September 12, 2014 
4. Notice of Trustee’s Sale, recorded on May 15, 2015 
5. Plaintiff’s original Complaint, filed May 20, 2015 
6. Notice of Entry of Order, filed January 20, 2016 
7. Plaintiff’s First Amended Complaint, filed February 1, 2016 
8. Order sustaining Defendants’ Demurrers to Plaintiff’s FAC 
9. sustaining Defendants’ Demurrers to Plaintiff’s FAC 
10. Plaintiff’s Notice of Pendency of Action, served on December 10, 2015 

 
Defendants Bank of America, N.A. and Recontrust Company, N.A.’s Request of Judicial 
Notice 
 Defendants’ unopposed request for judicial notice is granted.  The court takes 
judicial notice of the following:  

1. The Deed of Trust, recorded March 21, 2007 
2. Notice of Default, recorded September 28, 2009 
3. Notice of Rescission of Declaration of Default, recorded on February 3, 2014 
4. Notice of Default, recorded September 12, 2014 
5. Notice of Trustee’s Sale, recorded on December 26, 2014 
6. Notice of Trustee’s Sale, recorded on May 15, 2015 
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 7.  TIME:  9:00   CASE#: MSC15-00905 
CASE NAME: SEAN MANNING VS. LES SCHWAB TI 
HEARING ON MOTION TO/FOR ORDERS COMPELLING RESPONSES AND PROD OF 
DOCS, FILED BY SEAN MANNING 
* TENTATIVE RULING: * 
 
 Hearing continued to 7/20/16 by stipulation. 

  
 8.  TIME:  9:00   CASE#: MSC15-01251 
CASE NAME: NANCY DESIMONE VS. SAFEWAY INC 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of DESIMONE FILED 
BY SAFEWAY, INC 
* TENTATIVE RULING: * 
 
 Unopposed – sustained without leave to amend 

  
 9.  TIME:  9:00   CASE#: MSC15-01251 
CASE NAME: NANCY DESIMONE VS. SAFEWAY INC 
HEARING ON MOTION TO/FOR STRIKE FILED BY SAFEWAY, INC 
* TENTATIVE RULING: * 
 
 Unopposed – moot in view of ruling, line 8 

  
10.  TIME:  9:00   CASE#: MSC15-01251 
CASE NAME: NANCY DESIMONE VS. SAFEWAY INC 
HEARING ON MOTION TO/FOR PROTECTIVE ORDER FILED BY SAFEWAY, INC 
* TENTATIVE RULING: * 
 
 Unopposed – moot in view of ruling, line 8. 
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11.  TIME:  9:00   CASE#: MSC15-02321 
CASE NAME: WATSON VS. ZANET 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 May appear by Court Call. 

  
12.  TIME:  9:00   CASE#: MSC16-00141 
CASE NAME: BENJAMIN FORD VS SHARIF 
HEARING ON DEMURRER TO COMPLAINT of FORD FILED BY RAJBIR SARKARIA 
* TENTATIVE RULING: * 
 
 Hearing dropped by stipulation per minutes of 6/10/16.  

  
13.  TIME:  9:00   CASE#: MSC16-00601 
CASE NAME: CHRISTINE DEAN VS. FRIENDS OF 
HEARING ON JOINDER IN SPECIAL MOTION TO STRIKE ( FILED 05-11-16 
BY KELLY CALHOUN) 
* TENTATIVE RULING: * 
 
 Hearing dropped by Court as this defendant was dismissed from the case on 6/13/16. 

  
14.  TIME:  9:00   CASE#: MSC16-00601 
CASE NAME: CHRISTINE DEAN VS. FRIENDS OF 
HEARING ON MOTION TO/FOR STRIKE PLAINTIFF'S VERIFIED COMPLAINT 
FILED BY KELLY CALHOUN 
* TENTATIVE RULING: * 
 
 Hearing dropped by Court as this defendant was dismissed from the case on 6/13/16. 
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15.  TIME:  9:00   CASE#: MSC16-00601 
CASE NAME: CHRISTINE DEAN VS. FRIENDS OF 
HEARING ON MOTION TO/FOR STRIKE COMPLAINT FILED BY FRIENDS OF 
PINE MEADOW, TIM PLATT, MIKE BENSON, JULIAN FRAZER, MARK THOMSON 
* TENTATIVE RULING: * 
 
 Hearing continued to 6/22/16 by the court. 

  
16.  TIME:  9:00   CASE#: MSC16-00645 
CASE NAME: COLE VS. CARFAX 
HEARING ON MOTION TO/FOR QUASH SERVICE OF SUMMONS FILED BY 
CARFAX, INC. 
* TENTATIVE RULING: * 
 
 Hearing dropped at the request of the moving party. 

  
17.  TIME:  9:00   CASE#: MSL11-09427 
CASE NAME: AMERICAN EXPRESS VS RAND 
HEARING ON MOTION TO/FOR ENTER JUDGMENT FILED BY AMERICAN 
EXPRESS CENTURION BANK 
* TENTATIVE RULING: * 
 
Unopposed -- granted  

  
18.  TIME:  9:00   CASE#: MSN16-0527 
CASE NAME: PATIENT J.K, VS CITY OF ANTIOC 
HEARING ON DEMURRER TO CIVIL PETITION of PATIENT J.K. FILED BY 
CITY OF ANTIOCH, THE CITY COUNCIL OF CITY OF ANTIOCH, WADE 
* TENTATIVE RULING: * 
 
             Defendants City of Antioch, the City Council of Antioch, et al.’s Demurrer to Verified 
Petition for Writ of Mandamus and Administrative Mandamus and Complaint for Injunctive and 
Declaratory relief is sustained in part and overruled in part. 
 
 As to the 1st Cause of Action for Traditional Writ of Mandamus, the demurrer is 
sustained with leave to amend.  Petitioner failed to state a viable claim. The City’s adoption of 
Ordinance No. 2109-C-S was a reasonable and valid exercise of the City police powers. “The 
California Constitution recognizes the authority of cities and counties to make and enforce, 
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within their borders, “all local, police, sanitary, and other ordinances and regulations not in 
conflict with general laws.” (Cal. Const., art. XI, § 7.) This inherent local police power includes 
broad authority to determine, for purposes of the public health, safety, and welfare, the 
appropriate uses of land within a local jurisdiction's borders, and preemption by state law is not 
lightly presumed.”  City of Riverside v. Inland Empire Patients Health & Wellness Center, Inc. 
(2013) 56 Cal.4th 729, 737-738.     
 
 Both federal and California laws generally prohibit the use, possession, cultivation, 
transportation, and furnishing of marijuana.  Neither the Compassionate Use Act nor the Medical 
Marijuana Program Act expressly or impliedly preempts the authority of California cities and 
counties, under their traditional land use and police powers, to allow, restrict, limit, or entirely 
exclude facilities that distribute medical marijuana, and to enforce such policies by nuisance 
actions. “They [CUA and MMP] remove state-level criminal and civil sanctions from specified 
medical marijuana activities, but they do not establish a comprehensive state system of 
legalized medical marijuana; or grant a “right” of convenient access to marijuana for medicinal 
use; or override the zoning, licensing, and police powers of local jurisdictions; or mandate local 
accommodation of medical marijuana cooperatives, collectives, or dispensaries.”  City of 
Riverside v. Inland Empire Patients Health & Wellness Center, Inc. (2013) 56 Cal.4th 729, 762-
763. 
 
 Additionally, the recent Medical Marijuana Regulation and Safety Act specially states, 
“Nothing in this chapter shall be interpreted to supersede or limit existing local authority for law 
enforcement activity, enforcement of local zoning requirements or local ordinances, or 
enforcement of local permit or licensing requirements.” Bus. & Prof. Code, § 19315(a).     
 
 “Mandamus may issue to correct the exercise of discretionary legislative power, but only 
if the action taken is so palpably unreasonable and arbitrary as to show an abuse of discretion 
as a matter of law.”  Carrancho v. California Air Resources Board (2003) 111 Cal.App.4th 1255, 
1265.  “The authority of the court is limited to determining whether the decision of the agency 
was arbitrary, capricious, entirely lacking in evidentiary support, or unlawfully or procedurally 
unfair. [Citation.]”  Ibid at p. 1265. 
 
 Here, the City Council made findings to support the Ordinance. Section 1 of Ordinance 
No. 2109-C-S makes legislative findings that the cultivation of marijuana leads to nuisance and 
criminal activity; emits odors that can be deemed noxious and interfere with the quiet enjoyment 
of neighboring properties; and can be attractive to burglars and lead to violent confrontations.   
 
 Courts must uphold the challenged legislation so long as the Legislature could rationally 
have determined a set of facts that support it. Vo v. City of Garden Grove (2004) 115 
Cal.App.4th 425, 443.  
 
 As to the 2nd Cause of Action for Writ of Administrative Mandamus pursuant to 
Civil Code of Procedure, §1094.5, the demurrer is sustained without leave to amend. 
Petitioner has failed to allege facts sufficient to state a viable claim. 
 
 Administrative mandamus under section 1094.5 is available solely to review quasi-
adjudicative decisions.  Strumsky v. San Diego County Employees Retirement Assn. (1974) 11 
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Cal.3d 28, 34.  Code of Civil Procedure section 1094.5, subdivision (a), provides administrative 
mandamus is available to review a decision made by an agency as a result of a proceeding in 
which by law (1) a hearing is required to be given, (2) evidence is required to be taken, and (3) 
discretion in determining the facts is vested in the agency. Environmental Protection Information 
Center v. California Dept. of Forestry & Fire Protection (2008) 44 Cal.4th 459, 520-521. 
 
 These three elements codify the essence of "adjudicatory function" as opposed to 
legislative or quasi-legislative function, in an administrative body.  Harris v. Civil Serv. Com 
(1998) 65 Cal.App.4th 1356, 1363.  Unless these elements are present, administrative 
mandamus is not available.  Petitioner has not alleged facts showing the existence of these 
elements. 
 
 As to the 3rd Cause of Action for Declaratory Relief the demurrer is overruled.  
Petitioner/Plaintiff has alleged facts sufficient to state a cause of action.   
 
 A complaint for declaratory relief is legally sufficient if it sets forth facts showing the 
existence of an actual controversy relating to the legal rights and duties of the parties under a 
written instrument or with respect to property and requests that the rights and duties of the 
parties be adjudged by the court. Plaintiff has allege facts showing an actual controversy 
between Plaintiff’s access to medical marijuana and the validity of the City’s ban on marijuana 
cultivation within its city limits. 
 
 “ ‘Declaratory relief has … been used in California to challenge the constitutionality of 
penal statutes and ordinances.’ [Citations.]”  Apartment Assn. of Los Angeles County, Inc. v. 
City of Los Angeles (2006) 136 Cal.App.4th 119, 128.  
  
  As to the 4th Cause of Action for Injunctive Relief, the demurrer is overruled.  
Strictly speaking, “Injunctive relief is a remedy and not, in itself, a cause of action, and a cause 
of action must exist before injunctive relief may be granted.”  Shell Oil Co. v. Richter (1942) 52 
Cal.App.2d 164, 168.   
  
 However, Petitioner/Plaintiff has alleged facts sufficient to state a cause of action for 
declaratory relief and injunctive relief may be available as a remedy. 
 
Respondents’ Request for Judicial Notice 
 Respondents’ unopposed request for judicial notice is granted.  The court takes 
judicial notice of Antioch Ordinance No. 2109-C-S (Exhibit A), pursuant to Evidence Code 
§452b). 
 
 The court take judicial notice of the existence of the Antioch City Council Minutes 
(Exhibit B) and the Staff Reports to the City Council (Exhibit C).  
 

ADDON 
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19.  TIME:  9:00   CASE#: MSC16-00321 
CASE NAME: WEST COAST WELDING INC VS. APP 
HEARING ON DEMURRER TO COMPLAINT of WEST COAST WELDING INC FILED 
BY CALIFORNIA INSURANCE COMPANY, APPLIED RISK SERVICES INC, 
* TENTATIVE RULING: * 
 
 
Before the Court is a demurrer (the “Demurrer”) and a motion to strike (the “Motion”) filed by 
Applied Underwriters Captive Assurance Company, Inc., one of the defendants in this matter 
(“AUCRA”). The Demurrer challenges the first cause of action for declaratory relief and 
rescission. The Motion seeks to have the pleading stricken on the ground that the RPA is not an 
unfiled rate. Both the Demurrer and the Motion are opposed by plaintiff West Coast Welding, 
Inc. (“WCW”). Because they make very similar arguments, the Court addresses them together. 

The Court addresses the Demurrer first. 

Much of the Demurrer is spent arguing that the RPA is not an unfiled rate under the relevant 
provisions of the Insurance Code. That may be so, but the function of a demurrer is not for the 
Court to finally adjudicate the case. With reference to a declaratory relief cause of action, a 
demurrer functions only to determine whether the pleading alleges an actual and present 
controversy under Code of Civil Procedure (“CCP”) § 1060. 

CCP § 1060 provides the Court authority to grant declaratory relief. It provides, in relevant part: 

Any person interested … under a contract, or who desires a declaration of his or 
her rights or duties with respect to another, … may, in cases of actual 
controversy relating to the legal rights and duties of the respective parties, bring 
an original action … for a declaration of his or her rights and duties in the 
premises, including a determination of any question of construction or validity 
arising under the … contract. 

To state a cause of action for declaratory relief under CCP § 1060, a complaint must allege facts 
from which the court may determine that an actual controversy relating to the legal rights and 
duties of the respective parties exists. Alturas v. Gloster (1940) 16 Cal.2d 46, 48. “An actual 
controversy is ‘one which admits of definitive and conclusive relief by judgment … [t]he 
judgment must decree, not suggest, what the parties may or may not do.’” In re Claudia E. 
(2008) 163 Cal.App.4th 627, 638 (citation omitted). 

“Strictly speaking, a general demurrer is not an appropriate means of testing the merits of the 
controversy in a declaratory relief action because the plaintiff is entitled to a declaration of his 
rights even if it be adverse.” Herzberg v. County of Plumas (2005) 133 Cal.App.4th 1, 24. “A 
cardinal rule of pleading is that only the ultimate facts need be alleged. In a declaratory relief 
action, the ultimate facts are those facts establishing the existence of an actual controversy … 
to be entitled to declaratory relief, a party need not establish it is also entitled to a favorable 
judgment.” Ludgate Ins. Co. v. Lockheed Martin Corp. (2000) 82 Cal.App.4th 592, 606. When 
the complaint “sets forth facts showing an actual controversy between the parties relating to 
their respective legal rights and duties and requests that these rights and duties be adjudged, 
the plaintiff has stated a legally sufficient complaint for declaratory relief. It is an abuse of 
discretion for a judge to sustain a demurrer to such a complaint and to dismiss the action, even 
if the judge concludes that the plaintiff is not entitled to a favorable declaration.” Qualified 
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Patients Ass’n. v.City of Anaheim (2010) 187 Cal.App.4th 734, 756. 

Here, there clearly is a dispute as to whether the RPA is illegal under Insurance Code § 11658. 
As a result, a cause of action for declaratory relief has been alleged sufficiently, and the 
Demurrer is overruled. 

As to the Motion, it makes much the same argument as the Demurrer. Because the RPA is 
lawful, it contends, WCW cannot avoid paying the rates and the complaint should be stricken. 
AUCRA may ultimately prevail on all its arguments. It may be that the RPA is lawful. But the 
time for making that determination is not in connection with a motion to strike. The Court must 
accept all the factual allegations of the pleading as true. Once it does so, it is manifest that the 
Motion must be, and is, denied. 

Evidentiary and Sanctions Issues 

Some of the evidentiary matters are in connection with the concurrently-pending motion to 
compel arbitration. Many appear to be duplicative. Because in some instances the Court was 
unsure whether the specific requests for judicial notice pertained to one particular motion or all 
of them, the Court rules on all of the evidentiary matters with respect to all three pending 
matters (demurrer, motion to strike, and motion to compel arbitration) below. 

First, the Court declines to issue any sanction against any party. No separate motion requesting 
sanctions (as is required by CCP § 128.7) has been brought by any party. 

All of AUCRA’s requests for judicial notice are granted. All of AUCRA’s supplemental requests 
for judicial notice are granted. 

WCW’s requests for judicial notice are granted as to Exhibits A, B, C, F, G, H, I, J, K, and L. The 
requests for judicial notice are denied as to Exhibits D and E. 

All of AUCRA’s evidentiary objections are overruled. 
  
20.  TIME:  9:00   CASE#: MSC16-00321 
CASE NAME: WEST COAST WELDING INC VS. APP 
HEARING ON MOTION TO/FOR STRIKE OR IN THE ALTERNATIVE TO DISMISS 
PLTF'S CMP FILED BY APPLIED UNDERWRITERS, APPLIED UNDERWRITERS 
* TENTATIVE RULING: * 
 
 
See Line 19. 
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21.  TIME:  9:00   CASE#: MSC16-00321 
CASE NAME: WEST COAST WELDING INC VS. APP 
HEARING ON MOTION TO/FOR JOINDER TO COMPEL ARBITRATION AND STAY 
ACTION FILED BY CALIFORNIA INSURANCE COMPANY, APPLIED RISK 
* TENTATIVE RULING: * 
 
  
 
Before the Court is a motion to compel arbitration (the “Motion”) filed by Applied Underwriters 
Captive Assurance Company, Inc., one of the defendants in this matter (“AUCRA”). The Motion 
is opposed by plaintiff West Coast Welding, Inc. (“WCW”). 

Relevant here, it appears the parties agree that WCW participated in a workers’ compensation 
insurance program that included a profit-sharing component effectuated via a Reinsurance 
Participation Agreement (“RPA”). The RPA contains an arbitration clause, and it is on that basis 
that AUCRA moves the Court to compel arbitration. 

In opposition, WCW argues that the arbitration clause, including the delegation clause therein, 
violates Insurance Code § 11658, which requires a policy endorsement to be approved by the 
insurance commissioner.  

The first issue the Court must resolve is, under the Federal Arbitration Act, the “gateway” 
question: does the Court or an arbitrator determine whether the arbitration clause (including the 
delegation clause therein) violates Insurance Code § 11658, or does an arbitrator? 

It is clear, and WCW concedes, that parties can agree to arbitrate a gateway question. E.g., 
Rent-A-Center, West, Inc. v. Jackson (2010) 561 U.S. 63, 68-69. Here, the RPA contains a 
delegation clause that permits the arbitrator to decide his or her own jurisdiction. However, in 
this case, WCW has challenged not only the arbitration clause generally, but the delegation 
clause specifically, asserting that it, too, is void as violative of Insurance Code § 11658. Rent-A-
Center is clear: “[i]f a party challenges the validity under § 2 [of the FAA] of the precise 
agreement to arbitrate at issue, the federal court must consider the challenge before ordering 
compliance with that agreement.” Id. at p. 71. The delegation clause is to be treated as a 
separate arbitration agreement within the larger arbitration agreement. Rent-A-Center, supra, 
561 U.S. at p. 72; Brennan v. Opus Bank (9th Cir. 2015) 796 F.3d 1124, 1133. 

Malone v. Super. Ct. (2014) 226 Cal.App.4th 1551, cited by UACRA in its reply brief, provides 
further guidance on this point. In relevant part, Malone says: 

When a party is claiming that an arbitration agreement is unenforceable, it is 
important to determine whether the party is making a specific challenge to the 
delegation clause or is simply arguing that the agreement as a whole is 
unenforceable. If the party’s challenge is directed to the agreement as a whole – 
even if it applies equally to the delegation clause – the delegation clause is 
severed out and enforced; thus, the arbitrator, and not the court, will determine 
whether the agreement is enforceable. In contrast, if the party is making a 
specific challenge to the delegation clause, the court must determine whether the 
delegation clause itself may be enforced and can only delegate the general issue 
of enforceability to the arbitrator if it first determines the delegation clause is 
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enforceable. 

In the instant case, Malone argued both that the arbitration agreement was 
unconscionable generally, and that the delegation clause was unconscionable 
under Murphy, Bruni, and Ontiveros. As Malone made a specific challenge to the 
delegation clause, the trial court was required to resolve the merits of that 
challenge. The trial court did so, following the appropriate procedure. 

Id. at pp. 1559-1560. 

AUCRA argues that Malone requires the Court to grant the Petition. But AUCRA cites the first 
paragraph set forth above while omitting the second. Crucially, the result in Malone was that 
when a party had made a specific challenge to the delegation clause – even if on the same 
ground as its challenge to the arbitration agreement more broadly – the trial court was “required 
to resolve the merits of that challenge.” Here, WCW has challenged the arbitration agreement 
on the ground that it is void for violating Insurance Code § 11658. WCW also has challenged the 
delegation clause specifically on the ground that it is void for violating Insurance Code § 11658. 
In Malone, the plaintiff challenged the arbitration agreement as a whole and the delegation 
clause specifically on the same ground: unconscionability. Under those facts, the trial court was 
“required” to resolve the merits of the challenge to the delegation clause. So it is here.   

Insurance Code § 11658(a) provides, in relevant part: 

A workers’ compensation insurance policy or endorsement shall not be issued by 
an insurer to any person in this state unless the insurer files a copy of the form or 
endorsement with the rating organization … and 30 days have expired from the 
date the form or endorsement is received by the commissioner from the rating 
organization without notice from the commissioner, unless the commissioner 
gives written approval of the form or endorsement prior to that time. 

An endorsement is a modification of an insurance policy that “may alter or vary any term or 
condition of the policy.” Adams v. Explorer Ins. Co. (2003) 107 Cal.App.4th 438, 450. 

Here, it is clear that the RPA modifies the dispute resolution provisions of the insurance contract 
purchased by WCW. 

AUCRA does not argue that the original insurance contract would have required arbitration. It is 
only the RPA that requires arbitration. As a result, the arbitration agreement contained in the 
RPA modifies a condition of the policy (i.e., the dispute resolution procedure), and under 
prevailing California law as stated by Adams, is therefore an endorsement. 

It is undisputed that the RPA was not filed with any rating organization or approved by the 
California insurance commissioner. 

While the Court could locate no published California authority concerning the legal effect of its 
finding that the arbitration agreement is an endorsement that was not filed with any rating 
organization or approved by the insurance commissioner, there is federal authority directly on-
point. In American Zurich Ins. Co. v. Country Villa Service Corp. (C.D. Cal. July 9, 2015) No. 
2:14-cv-03779-RSWL-AS, 2015 U.S. Dist. LEXIS 89452, Judge Lew concluded that unfiled and 
unapproved endorsements were “illegal” and “void as a matter of law.” Id. at *45. 

Because the Court finds that the arbitration agreement is void as a matter of law, the Court 
denies the Petition to Compel Arbitration. 
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